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 1.  TIME:  9:00   CASE#: MSC12-00284 
CASE NAME: CERF VS. CHEROKEE SIMEON 
HEARING ON DEMURRER TO 2nd Amended CROSS-COMPLAINT 
 FILED BY CHEROKEE INVESTMENT PARTNERS III LP 
* TENTATIVE RULING: * 
 
The hearing is continued by the Court to March 1, 2018, at 9:00 a.m., in Department 33. 
 

  

 2.  TIME:  9:00   CASE#: MSC12-00284 
CASE NAME: CERF VS .CHEROKEE SIMEON 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
The Case Management Conference is continued by the Court to March 1, 2018, at 9:00 a.m., 
in Department 33. 
 

  

 3.  TIME:  9:00   CASE#: MSC15-00098 
CASE NAME: MILLER VS. STUBNER 
HEARING ON MOTION TO/FOR FOR LEAVE TO FILE FIRST AMENDED 
CROSS-COMPLAINT FILED BY PHILIP STUBER, PAMELA STUBER 
* TENTATIVE RULING: * 
 
Code of Civil Procedure § 473(a)(1) provides the Court discretion to permit a party to amend its 
pleadings. The general rule is that the Court should exercise this discretion liberally in favor of 
amendments, to permit the resolution of all disputed matters between two parties in a single 
proceeding. See, e.g., Lincoln Prop. Co., N.C., Inc. v. Travelers Indem. Co. (2006) 137 
Cal.App.4th 905, 916. 

Further, “it is an abuse of discretion to deny leave to amend where the opposing party was not 
misled or prejudiced by the amendment.” Kittredge Sports Co. v. Super. Ct. (1989) 213 
Cal.App.3d 1045, 1048. 

The opposition argues that the proposed first amended cross-complaint (“1ACC”) is a sham 
pleading. It generally avers that this is so because the 1ACC seeks to avoid the Court’s previous 
statute of limitations ruling by adding paragraph 10, related to delayed discovery. But the 
opposition is far too sparse to overcome the general rule that the Court is to permit amendment 
liberally. If the Mandio defendants wish to bring a demurrer to the 1ACC, they will be free to do 
so at the appropriate time. But for now, the opposition fails to provide a basis for the Court to 
deny the motion. 

The motion is granted. Cross-complainants shall file the first amended cross-complaint included 
with their moving papers on or before February 9, 2018. Service of the 1ACC on all parties who 
previously have appeared in this action shall likewise be accomplished on or before February 9, 
2018. 
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 4.  TIME:  9:00   CASE#: MSC16-00143 
CASE NAME: KVITKO VS 29TH ST SW 
HEARING ON MOTION TO/FOR ATTORNEY'S FEES AND COSTS FILED BY SAM 
KVITKO, GALINA KVITKO 
* TENTATIVE RULING: * 
 
     Denied. There was no evidence presented at the evidentiary hearing on the terms of the 
settlement regarding the inclusion of a provision for the award of attorney fees to the prevailing 
party in a dispute over the settlement agreement and there are no independent legal grounds for 
awarding fees as requested. The court did not notice that a sentence in the proposed judgment 
submitted by Plaintiff included an award of attorney fees, since this topic was never mentioned 
at the hearing. It should not have been included and the court will not enforce it.  
  

  

 5.  TIME:  9:00   CASE#: MSC16-00793 
CASE NAME: NORMAN I LUSTIG VS, GORDON H. CHONG 
HEARING ON MOTION FOR JUDGMENT ON THE PLEADINGS 
FILED BY GORDON H. CHONG, et al. 
* TENTATIVE RULING: * 
 
 Defendants’ motion for judgment on the pleadings is granted without leave to amend, 
as to the First, Second, and Tenth Causes of Action.  The motion is denied as to the Fourth, 
Sixth, and Thirteenth Causes of Action.  Defendants did not seek relief as to the other causes of 
action.  The basis for this ruling is as follows. 
 
 RJN. Defendants’ request for judicial notice is granted in part.  The Court takes judicial 
notice of Exhibits “B” through “F”, documents on file in this action.  The Court does not take 
judicial notice of Exhibit “A”, because the subject building permit is not dispositive of any cause 
of action. 
 
 1st and 2nd C/As (Fraud).  The motion is granted without leave to amend as to the 
First and Second Causes of Action for fraud and deceit.  Plaintiffs have failed to allege the 
misrepresentation of a fact, as opposed to a legal opinion, and have also failed to allege 
reasonable and detrimental reliance on any such misrepresentation.  Finally, there is no cause 
of action for “attempted” fraud. 
 
 4th C/A (Privacy).  The motion is denied as to the Fourth Cause of Action for invasion of 
privacy.  Whether defendants’ alleged conduct would be highly offensive to a reasonable person 
is a fact-intensive question that cannot be resolved at the pleading stage.  Further, regardless of 
the merits of the common law cause of action, plaintiffs have alleged facts supporting a statutory 
cause of action.  (See, Civ. Code, § 1708.8, subd. (a) [committing a trespass to take 
photographs constitutes invasion of privacy if “offensive”].) 
 
 6th C/A (Stalking).  The motion is denied as to the Sixth Cause of Action for stalking.  
Defendants argue that plaintiffs have not presented “independent corroborating evidence,” as 
required by statute.  (Civ. Code, § 1708.7.)  However, a motion for judgment on the pleadings is 
not an evidentiary motion.  The Court will not consider defendants’ additional argument that 
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plaintiffs have failed to adequately allege intent, because the argument was raised for the first 
time in the reply memorandum. 
 
 10th C/A (Gross Negligence).  The motion is granted without leave to amend as to the 
Tenth Cause of Action for gross negligence.  The law sometimes draws a distinction between 
ordinary negligence and gross negligence, as when deciding whether to reform a contract or 
enforce a waiver of future liability.  (City of Santa Barbara v. Superior Court (2007) 41 Cal.4th 
747, 781.)  It does not logically follow, however, that there is a common law cause of action for 
gross negligence.  (Ibid.) 
 
 In the case at bar, plaintiffs have separately alleged their Eleventh Cause of Action for 
ordinary negligence.  Plaintiffs have failed to show any need for a duplicative cause of action 
that would require a higher standard of proof at trial. 
 
 13th C/A (License).  The motion is denied as to the Thirteenth Cause of Action for 
declaratory relief confirming the creation of an irrevocable real property license that is binding on 
defendants.  The mere fact that plaintiffs may be incorrect concerning the license does not 
negate the existence of a real property dispute that merits declaratory relief.  (See, Ludgate Ins. 
Co. v. Lockheed Martin Corp. (2000) 82 Cal.App.4th 592, 606 [“to be entitled to declaratory 
relief, a party need not establish that it is also entitled to a favorable judgment”].)  Further, the 
two arguments that defendants addressed to this cause of action both lack merit. 
 
 Defendants first argue that Judge Fannin’s order denying plaintiffs’ application for a 
preliminary injunction has res judicata effect.  This first argument lacks merit.  (See, Continental 
Baking Co. v. Katz (1968) 68 Cal.2d 512, 528; System 99 v. System 101 (1973) 35 Cal.App.3d 
170, 174.) 
 
 Defendants also argue that plaintiffs have failed to adequately allege facts showing the 
creation of an irrevocable license that is binding on defendants.  (Defendants do not dispute the 
creation of an irrevocable license that was binding on defendants’ predecessor-in-interest 
Norman Wright.)  This second argument also lacks merit. 
  
 Plaintiffs allege that defendants have owned the property at 4 Blackthorn since 2010.  
(FAC, ¶ 2.)  Plaintiffs further allege that plaintiffs have been performing the same landscaping 
activities on the subject hillside since 1980.  (FAC, ¶ 13.)  Plaintiffs also allege that they 
informed defendants of the landscaping activities before the hostile interactions that are the 
subject of other causes of action.  (Ibid.) 
 
 Whether the circumstances support finding an implied irrevocable license in the case at 
bar is a fact-intensive question that cannot be resolved at the pleading stage.  (See generally 
Richardson v. Franc (2015) 233 Cal.App.4th 744, 754-55.)  Defendants do not dispute that 
“[w]hen a landowner knowingly permits another to perform acts on his land, a license may be 
implied from his failure to object.”  (Id., at 755.) 
 
 While the Court has denied defendants’ motion, plaintiffs should bear in mind that both 
the scope and the duration of an irrevocable license are matters within the Court’s equitable 
discretion.  Even if the Court were to find the creation of an irrevocable license that was binding 
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on defendants, the Court might well also find that plaintiffs have already received the fair benefit 
of any modest expenses they have incurred during the comparatively brief time that defendants 
have owned the property, and that the equities now favor terminating the license. 
 
 Finally, plaintiffs apparently seek a judgment ‘quieting title’ to an irrevocable license, in 
addition to declaratory relief.  This is a misnomer.  A license is not an interest in real property, 
and so cannot be the subject of a quiet title action. 

 

  

 6.  TIME:  9:00   CASE#: MSC16-01673 
CASE NAME: VELLA-ANDRADE VS. SHANNON B JO 
HEARING ON MOTION TO/FOR QUASH SUBPOENAS OR, ALT, FOR PROTECTIVE 
ORDER, FILED BY SANDRA J VELLA-ANDRADE 
* TENTATIVE RULING: * 
 
       Before the court is a Motion to Quash Subpoenas or, in the alternative, for Protective Order 

(the “Motion”) brought by plaintiff, Sandra J. Vella-Andrade (“Plaintiff”). The Motion contends 

that defendants Shannon B. Jones Law Group, Inc. and Shannon Jones (collectively, 

“Defendants”) have issued discovery subpoenas that intrude into the protected private sphere of 

Plaintiff and her children. Specifically, the Motion seeks to quash subpoenas issued by 

Defendants on the Employment Development Department (“EDD”), the financial aid 

departments of UC Berkeley and CSU San Diego, Covered California, and California’s 

Department of Health Care Services. For reasons explained below, the Motion is granted. 

 

Legal Standard    

Code of Civil Procedure (“CCP”) 

      CCP section 1987.1, subdivision (a), permits the court to “...make an order quashing the 

subpoena entirely, modifying it, directing compliance with it upon such terms or conditions as 

the court shall declare, including protective orders. In addition, the court may make any other 

order as may be appropriate to protect the person from unreasonable or oppressive demands, 

including unreasonable violations of the right or privacy of the person.” 

 

Discovery of Privileged Information 

      To discover privileged information, the seeking party must demonstrate a compelling need 

for discovery. (Britt v. Superior Court (1978) 20 Cal.3d 844, 858-64 (“Britt”).) The scope of any 

such discovery must be drawn with narrow specificity to include only the injuries which the 

plaintiff herself has brought before the court. (Id. at pp. 844, 863-64.) (internal citations omitted.) 

To the extent the plaintiff waives her right to privacy by putting private matters at legal issue, the 

scope of such waiver must be narrowly rather than expansively construed. (Id. at pp. 858-60.) 
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Plaintiffs are not obligated to sacrifice all privacy to seek redress for a specific physical, mental, 

or emotional injury. (Id. at p. 864.) Even where the requested information could conceivably bear 

on a defense, the defendant must still demonstrate that its discovery request is narrowly tailored 

to disclose facts relevant to such theory. (Id. at pp. 860-61 fn. 4.)  

 

Plaintiff’s Medical and Financial Records 

      Defendants argue that because Plaintiff has already released relevant medical records to 

Defendants, she may not limit Defendants’ access to her medical history. (Opposition at p. 4:13-

16.) Defendants maintain that they are entitled to any documents concerning Plaintiff’s physical 

and/or mental health. (Id. at p. 4:21-25.) For this assertion, Defendants improperly rely on 

Vinson v. Superior Court (1987) 43 Cal.3d 833 (“Vinson”) (superseded by statute on other 

grounds). Vinson was a sexual harassment case where the plaintiff sought damages for severe 

emotional distress. (Vinson at pp. 837-38.) There, the court concluded that a mental 

examination was appropriate in order to allow the defendants to contest the alleged claims and 

damages against them. (Vinson at pp. 840-44.) Even where plaintiff’s mental examination was 

compelled, the Vinson court limited the scope of discovery in order to protect the plaintiff’s 

privacy interest. (Vinson at pp. 843-44; [“Nowhere do defendants establish specific facts 

justifying inquiry into plaintiff’s zone of sexual privacy or show how such discovery would be 

relevant.”].) Here, by contrast, both parties concede that Plaintiff has already released directly 

relevant medical information from Plaintiff’s medical providers to Defendants. Like in Vinson, 

Defendants here fail to make the proper showing of necessary further intrusion. 

     The Covered California and Department of Health Care Services subpoenas request: “ANY 

AND ALL DOCUMENTS RELATED TO SANDRA VELLA-ANDRADE, INCLUDING FINANCIAL 

AID APPLICATIONS.” (respectively attached as “Exhibit F,” and “Exhibit G” to the Decl. of 

Katherine L. Smith ISO the Motion.) Only information relating to the medical condition in 

question is discoverable; the patient-litigant exception does not automatically open all of the 

plaintiff’s past medical history to scrutiny. (Britt v. Superior Court (1978) 20 Cal.3d 844, 849.) 

Defendants’ subpoenas are impermissibly overbroad. Accordingly, these subpoenas are 

quashed.  

 

Children’s Information 

     The UC Berkeley and San Diego State University subpoenas request: “ANY AND ALL 

APPLICATIONS SUBMITTED BY SANDRA VELLA-ANDRADE FOR FINANCIAL AID ON 

BEHALF OF [Plaintiff’s children].” (respectively attached as “Exhibit B,” and “Exhibit C” to the 

Decl. of Katherine L. Smith ISO the Motion.) These sought records reach beyond the privacy 

interests of the Plaintiff and directly impinge on the rights of individuals who have taken no 

action whatsoever with respect to the underlying lawsuit. Plaintiff contends, and the court 

agrees, that the children’s financial aid applications contain information not only about their 

mother, the Plaintiff in this case, but also personal and private information regarding the children 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   33 
HEARING DATE:   02/08/18 

 
 

- 6 - 

directly. Plaintiff’s children are non-litigants who have not waived their constitutional right to 

privacy. (Britt v. Superior Court (1978) 20 Cal.3d 844, 858.) As such, these subpoenas are 

overbroad and accordingly quashed.  

 

The EDD Subpoena 

     The EDD subpoena requests: “ANY AND ALL RECORDS RELATING TO THE DISABILITY 

CLAIM ON SANDRA VELLA-ANDRADE.” (attached as “Exhibit A” to the Decl. of Katherine L. 

Smith ISO the Motion.) The EDD denied the request and claimed the records are “confidential, 

privileged, and nondisclosable...” (EDD letter attached as “Exhibit A” to the Decl. of Katherine L. 

Smith ISO of Plaintiff’s Reply.) Because the EDD has asserted its privilege, the court needs not, 

and does not, now reach this issue.  

     Because Defendants issued sweeping subpoenas requesting any and all information relating 

to Plaintiff’s medical history, financial records, and the school records of her children, these 

requests are not sufficiently narrowly tailored to warrant intrusion, assuming, arguendo, that 

Defendants demonstrate a compelling interest in the sought information, which they have not. 

Such sweeping requests are impermissible. Accordingly, the Motion is granted. 

     No sanctions are awarded as against either party.  

 

  

 7.  TIME:  9:00   CASE#: MSC16-01673 
CASE NAME: VELLA-ANDRADE VS. SHANNON B JO 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
 Appear.  

  

 8.  TIME:  9:00   CASE#: MSC17-00248 
CASE NAME: TERCERO VS. LAMA 
HEARING ON MOTION TO/FOR ORDER DEEMING REQ ADMISSIONS AS TRUE & 
SANCTIONS FILED BY THUPIN J LAMA 
* TENTATIVE RULING: * 
 
Appear. 
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 9.  TIME:  9:00   CASE#: MSC17-00248 
CASE NAME: TERCERO VS. LAMA 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appear. 

  

10.  TIME:  9:00   CASE#: MSC17-00808 
CASE NAME: SANDRA B RIVERA VS ALEXANDER P 
HEARING ON MOTION TO/FOR COMPEL RESPS TO FORM INTERROGATORIES 
FILED BY ALEXANDER PAUL LELONG 
* TENTATIVE RULING: * 
 
Granted. No opposition. Sanctions awarded in the amount of $640. 

  

11.  TIME:  9:00   CASE#: MSC17-00808 
CASE NAME: SANDRA B RIVERA VS ALEXANDER P 
HEARING ON MOTION TO/FOR COMPEL RESPS TO SPECIAL 
IINTERROGATORIES FILED BY ALEXANDER PAUL LELONG 
* TENTATIVE RULING: * 
 
Granted. No opposition. Sanctions awarded in the amount of $640. 

  

12.  TIME:  9:00   CASE#: MSC17-00808 
CASE NAME: SANDRA B RIVERA VS ALEXANDER P 
HEARING ON MOTION TO/FOR COMPEL RESPS OF TO REQ FOR PRODUCTION 
OF DOCS FILED BY ALEXANDER PAUL LELONG 
* TENTATIVE RULING: * 
 
Granted. No opposition. Sanctions awarded in the amount of $640. 
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13.  TIME:  9:00   CASE#: MSC17-01813 
CASE NAME: MCNEAL VS. DENTLEY 
HEARING ON DEMURRER TO 1st Amended COMPLAINT of MCNEAL FILED BY 
CLENIS DENTLEY 
* TENTATIVE RULING: * 
 

 Appear. Defendant Clinnis Dentley’s demurrer will be vacated, pending her meeting and 
conferring with Plaintiff Rickey McNeal regarding her demurrer.  See CCP Section 430.41(a).  
The court directs both parties to Section 430.41 for instructions on meeting and conferring.   

 

  

14.  TIME:  9:00   CASE#: MSC17-02183 
CASE NAME: KIMHI VS FARRINGTON'S 
HEARING ON MOTION TO/FOR STRIKE PUNITIVE DAMAGES ALLEGATIONS AND 
CLAIM, FILED BY FARRINGTON'S, SHURL LYNN ROSENKRANTZ, SLR GROUP 
* TENTATIVE RULING: * 
 
Granted. Statement of Non-opposition filed. In that statement Plaintiff indicates that he will be 
filing a First Amended Complaint “as a matter of right.”  Since an answer has already been filed 
by the moving Defendants, leave of court is required to file such a pleading.   

  

15.  TIME:  9:00   CASE#: MSL10-07814 
CASE NAME: CITIBANK VS BURNETT 
HEARING ON MOTION TO/FOR DISMISS WITH PREJUDICE FILED BY 
JENNIFER M BURNETT 
* TENTATIVE RULING: * 
 
Appear. 

  

16.  TIME:  9:00   CASE#: MSN15-1024 
CASE NAME: IRVIN VS CONTRA COSTA 
SPECIAL SET HEARING ON: STATUS OF JUDGMENT SET BY COURT 
* TENTATIVE RULING: * 
 
Continued to March 29, 2018 at 9:00 AM in Dept. 33. 
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17.  TIME:  9:00   CASE#: MSN17-1868 
CASE NAME: SERRANOCASTELAN VS. DMV 
HEARING ON PETITION FOR WRIT OF ADMINISTRATIVE MANDAMUS ( UNDER 
CCP SECION 1094.5) 
* TENTATIVE RULING: * 
 
Continued to March 1, 2018 at 9:00 a.m. in Dept. 33 per fax of counsel. 
 
 

ADD-ONS 

18.  TIME:  9:00   CASE#: MSC15-01138 
CASE NAME: HOOSHMAND VS MAHONEY 
HEARING ON MOTION TO/FOR STRIKE 3RD AMENDED COMPLT FILED BY 
DAVID MAHONEY, ELOISA MAHONEY 
* TENTATIVE RULING: * 
 
Continued to February 15, 2018 at 9:00 a.m. in Department 33 per fax. 
 

 

19. CASE NAME: HOOSHMAND VS MAHONEY 
HEARING ON MOTION TO/FOR SET ASIDE SUMMARY ADJUDICATION ORDER 
PER CCP 473 FILED BY MARK HOOSHMAND 
* TENTATIVE RULING: * 
 
Continued to February 15, 2018 at 9:00 a.m. in Department 33 per fax. 
 

 

 


